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The abgundity o{, the av\ﬂ,—de{‘ecﬂ,on Law

Regignotion of MLAg from the auling porty in
Puduchenn} that Hel,ped Lowear the numbers requrred
1“07«, a v\o—conI“;Ldence motion to succeed and b)z,;Lv\g, down

the exist Lng, g,ovem\ment.

A similan pattesn wag algo geen recently in
othen gtates such ag Madhya Pradegh and. Kaxnataka,

AniL—de{iectLon Law:

The anti—de{iect;ion Law wog “uncluded (n  the
Constitution ag the Tenth Schedule n 19%5.

The main punpoge wog to pregenve the stabllity of
govesnments and nsulate them {rom defections of
fegislatons {rom the Ereaguny benches.

The fLaw gtoted. that any Member of Panliament
(MP) on thatrof a Stote [Legigloture (MLA) would
be disqualifred from thein office if they voted on
any motion controny o the direckions [ssued by
thein party.

The provigion 8 not Limited to confidence
motions on money bllls but algo applies to all
voteg n the Houge. TL even applies Lo the Ra A',}a
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Sabha and Leglalative Councils, which have no gay
in the gtability of the government.
The Congtitution wag congequently amended %o
engure that any pengon disquolified fon defecting
cannot get o minigtenial pogition unless they ane
re—el ected,
The snecent events in Puduc'qewu} "\L'gfhﬂ,k.grhf; the
conceans aggocioted with the anti—defection Law.

1. Against the concept of nepregentative.democrocy:

The anti—defection provigion “goeg ogaingt the
concept of nepregentative democracy envigioned [(n
the Tndian Congtitution ~which ev\v[,gag,eg the MP oxn
MLA a8 a snepregentative o{1 the people o{‘ the
electonaf. congtitiency.

Due 1o the ant —defectlon law provigions, an MP
(on MLA). hag.obgolutely no freedom to vote baged
on thein judgement on oany L3sue. They have to
blindly follow the direction of the panty.

The av\i;L—de{]ectLov\ fow provigions moke the MP
nesther a deﬂ,eg,az!;e of the congtituency non a
notional  legislotor ag envigaged under @
nepregentative democracy but moke them A}ugt an
ag,em!: o{i the panty,
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Q. Reduces the accountabl ity ol“ the g,ovex,nmev\t:

In  a panliomentary form of government, the
Jl,eg,;ﬁgjl,aton L& accountable to wvoteng, and the
govesnment (8 accountable to Legislatons.

‘The pregidentiol form of govesnment (guch ag in
the United Stoteg) hag highen stability but Lowex
accountobil ity ag the Pregident (3 elected. for four
yeang, and cannot be smemoved except “fon proven
migdemeanou,

In  the pas Lomentary form Like Tndia, the
government L8 accountable “won a dally bagis
thnoug,l\ quegtions and motiong, and can be removed
any time (t loges the suppost o{‘ the ma JLO)LL},} o{i
the membenrs o{‘ the Lok, Sabha.

‘The Congtitukion drofting commitiee believed that
Tndia needed o g,oveh,v\mem!; that wag accountable )
even at the cost of stability and hence choge the
par Lomentary {ioz,m 01“ g,ove)mmemt {‘091, Tndra,

In Indfa, the chain of accountabl ity hag been
broken by  making  Legislatons  accountable
pimonily to the panty. This wmeang that anyone
from the panty hav;Lng, a ma A',on;'u!;} i the
ﬂ,eg,LgQ,atune L8 unablle to hold the g,ovenv\meni; ‘o
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account. Hence, the ani;L—-de{;ectLon bl weakensg the
accountablLity mechanism.

3. Exoding Legislatures:

‘An Lmportant congequence of the anti—defection Low

L8 the hou,owLng, out of oun legislotures.

Since the MP on MA hag no freedom to take

decigions on policy and Legislative pnopogals, heishe

willl have no sincentive to undesstand (the dL{j{iex,ev\t

policy choices and their outcomes.

‘Hence, the core aole 0{j an - MP 1o examuine and

decide on policy, bills and budgets (8 gide—fined.
4. Using loopholes in the provisions of the anti-
defection Law:

The antL—deﬁectLov\ low wag sintended to end the
evil 0{‘ polxtieal de{iectiov\ and hence heﬁ,F engure
the stabilLity of el ecked g,oveu\mev\t&. Howeven,
the avu!;L—delwec;!;Lov\ Low hag l“aL]Led to even provide
skablL Ly,

The politicall gystem hag found novel ways to
topple goveanments by exploiting the Loopholes in
the existing anti—defection Law provigions.
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‘Thiz includes methods Like sneducing the total
membenghip through resignations.

In onden to escope the disqualification, sitting
MLAz and MP3 are negonting to regignation sothex
than voting ogainst the panty.

In gome ingtonces, the Speoker — wgually {rom
the nuling panty — has delayed toking ‘a decigion
on the disqualification,

“Thig hag Led Lo memberg who conkrinue to be part
of the main Oppogiiion panky'\becoming Ministens
(Andhoo Pradegh in the team of the Last Asgembly).

5. Flawed axgument:

‘The premise that the anti—defection Low (8 needed
to punish Legiglotors who betray the mandate
g,fwen by the votesns seems to be I“Jl,awed.

-If voleng believe that f;l']e} have been betsayed by
the de{‘ectong) the; con vote them out in the next
election. Howevexr, many o{Y the del“ec;!;ong n Stateg
such ag Kawnatoka and Madh;ca Pradegh were ne—
elected in the by—polls, which wexe held due to
thein disqualification.
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The r{ssue with av\);;L—-de{iectLon Law (8 thot
rt attempts to find a ﬂ,eg,ajl, solution to what 18
esgentially a political problem.

6. Not in Line with inteanational practice:

‘Tndla’s anti—defection Law gtands in stask contaagt
with othex democracieg.

The US. 2y stem hag a wmore QLibexal view o{‘
fegislatong not in Line with the pasty’s stand. In
the snecent vote on the meeachment O{i {iox,meh, V.S
President Donald Taump, seven. members from his
party Ln the US. Senate ) the RepublLcang, voted Lo
convick him,

Thig would not Lead Lo any Jl,eg,aﬂ, repencussion on
the sepublLcan genotons. Howeven, the panty L% lwh,ee
to take action Algo, voteng may decide to negpect
the legislaotor {or ne—election, in Line with the
core deng,n element of repregentative democracy.
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RS approves BLLL empowering Delhi L—G amid Oppn.
Wal kout

The Ra J}}a Sabha pagsed the Qove,ymmem!; ol“ Natonal
Capital Temnitony of Delhi (Amendment) BLLL.

The biLL geeks %o empowen the Lieutenant—

Govesrnor in Delhi.

The BULL states thot the govearnment... (n the

notional copital temnitony of Delhismeons the

LLeutenant—Govesnon.

‘The Legislotion gays thot«the -G (s necesganily

granted an oppontunity to give henhis opinion

belqone any decigion taoken by the Council o{I

Ministens (on the Delhi Cabinet) (8 {mplemented,
CokicLgms:

“The oppogition ‘argued that the BLLL would

gmothex an ‘elected govennment stating that the

BLLL {8 akin to dismissing the government.

The pnoceed;ing,g 0w a vocL{jenoug protest by the

Oppogition membens occuging the government of

going againgt democracy.
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The oxdinance route (g bad, xepromulgation worge

The centaal g,ovem\mem!: hag nepnomuﬁ,g,ated the
ondinonce thot egtablishes a commission for ain
quality management (n the Notional Capital Regon,
called the Commission {,on Alr Quoaflity Manag,ement
s Natlonal Capital Region and Adgoining Areas
Ondinance, L0LO0.

Thigs hag aarged questions about the proactice o{‘
L88uing ondinanceg to make Law, and thot of se-—
L88uing ondinances without getting them natified
by Panlloment.

Ondinance:;

The Congtitution pesmits the centaal ond gtate
govearnments to make fLaws when Parxlioment (ox
the Stote Legislotune) L8 not in gession.

A3 Lawmaking (8 a Legislative function, this
power L& provided for wrgent requirements, and
the Law thug made hag an automatic expiny date,
The Congtitution stotes thot the ondinance will
Lapge ot the end of &Kx week.g from the time
Pasf Lament (ox the State Leg,;',gﬂ,atune) next

meets.
Detasl s



While an ondinance wag oniginolly concelved ag
an emergency provigion, rt wag uged lwa)()dl,}
x,eg,u&,anﬂ,}. Stote g,ovex,v\mev\tg alLgo wged thisg
PrOVLELON ver) olwi;en.

In the 193508, central ondinances were isgued at
an avenoge of F.1 pen yean. The Lagt couple of
yearns hag geen a gpihe;, 16 in 2019, 15 in
020, and four go far in LOLL

The [28ue wag b)c,oug,qu; up LN the Supreme Counlk
thoough a wait petition by DL. Wadhwa,

In 136, a five—judge Congtitution Bench of

the Supreme Court suled that sepromulgation of
orndinances wag contrany to the congtitutional
scheme.

Tt sard thot (& would be a colounable exercige
of powen {on the Government to [gnore the
Legislature and to sepromulgate the Oxndinance.
Such a gcheme would be x,epug,namt to the
congtitutional scheme ag st would enable the
Executive to inxonggress (iLs constitutional
Limitation in the matter of Lawmaking and to
covertly and indirectly toke on the Low-making
’“unctLov\ o’“ the Leg,;'w,ﬂ,atune.

‘Howevesn, the yudgment did not ghop Lhe practice.



-In L01%, a geven—pudge Congtitution Rench
declaned thig practice to be uncongtitutional.
£ven this Jludg,mem!; hag been ;Lg,v\oned.
T3sues:

-qoveknmev\;!;$) both at the Centre ond Skates , Qne
violoting thig principle.

Centaral G,ovex,nmem!;:

‘The Indian Medical Council Amendment Oadinance
wag Lssued [n September 018 and relgsued Ln
Jonuony 207139,
TIn the cage o{‘ the ondinance on Commigsion {‘ox,
A Quality Management, while the ondinance of
October 2020 wog Latd tn Parlioment on the
pirst day of the secent Budget Seggion, a BiLL
Lo neplace [t wag not introduced. Now, the
ondinance hag been repromulgated.

State @overnment:

Tn 2020, Kenala igsued 81 ondinances, while
Kasnotaka [8sued 24 and Maharoghtra Q1.

Kenala hag aflgo repromulgated ondinances.



Conclugion:

The ﬂ,eg,a]l, position L8 cleax, and hag been
elucidated by congtitution benches of the Supreme
Count,
Ondinances are to tackle eng,ev\c;Leg when the
fegislature (g8 not in gession, and expire ot the
end of &ix week.g of the next meeting of the
Legislatusre.
This time pessod (% g,Lvev\ for the
fegislature to decide whethenr such a Low is
wanranted,
Repromulgation L8 not pexmitted ag that would
be a wugurpation o{‘ Jl,eg,ﬁgﬂ,at;ﬁve powesn by the
executve,
The Legiglotures and the counts ghould check
the practice. That (8 what geparation of
powers and the concept of checks and balances
meang. By not checkLng this practice, the othex
two organg are af g0 adecathg, thelin

negpong bility to the Congtitution.
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Joatram moveg privilege wmotion against
Mincstex
Privillege mokion

. Parfiomentany privileges are centain aights
and Lmmunities engoyed by MP8, individually
and collectively, 2o that they can
"etfectively d[,gcho.z.g,e thein functong'.

- When any of thege aights and immunities
ane dLg,h,eg,dee.dJ the OH‘ence L8 calfed
a breach of privilege and (8 punighable
under Low of Parliament.

- A notice (8 moved in the form of a motion
by any member of eithex Houge against
those bei_ng. held g,u;l;l:y. of breach of
privilege



Pa.Lle,e,g,e_ Commytlees:
In the Lok Sabha, the Speaker nominates a
commitiee of privileges conglsting of 15
membeng a8 pex regpeckive panty 2,;!;)Le.ng,£h3.
In the Ra Fya Sabha, the deputy chainrpergon
heads the committee of privileges, which
congists of 10 membens.
Joiram Ramegh in the Ra Fya Sabha hag moved
a privilege motion againgt the genving
Cullture Ministen
. Oven the oppointment of the Chainperson of
the National Monuments Authonity.
. A3 the pengon appointed to the pogt wag not
qualified to hold the post
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